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Academic Freedom and the Commission of Inquiry
on Allegations Relating to the HKIEd

Professor Paul Morris (Former HKIEd President)

The Commission of Inquiry, set up by the Chief Executive on 15 February 2007, was
conducted between 6 March and 6 June, and the Report was published on 20 June. It
concluded, with regard to the specific allegations on which the terms of reference
were based, that “it was improper for someone of Mrs. Law’s position to attempt to
silence critics by addressing them personally or through their superiors” [Para: 11.48]
and that “it was unacceptable that she did not express her opinions openly and
through proper channels, but instead in a manner with the semblance, if not also the
substance, of intimidation and reprisal” [Para: 14:25]. The Commission disapproved
of such behaviour “unequivocally”.

The Commission also upheld two other allegations, which arose during the course of
the Inquiry but were denied by the senior government officials involved. Firstly,
Arthur Li, had threatened to “rape” the HKIEd if it failed to merge with CUHK [Para:
8.63] and secondly, Fanny Law had requested a professor at HKIEd to sack a staff
member who was publicly critical of the Government’s reform agenda [Para: 8.85].
The credibility of Arthur Li [Para: 8.77] and Fanny Law [Para: 8.84] as witnesses was
questioned by the Commission. | was described as a “generally honest” [Para: 8.45]
and “truthful” [Para: 9.31] witness.

It has been the most intensive scrutiny in Hong Kong’s history of the
Government’s relationship with a higher education institution. There are
potentially very significant outcomes, both positive and negative. On the
positive side, the mere establishment and outcome of the Inquiry has the
potential to highlight to the world that some of those core values which make
Hong Kong distinctive in the Asian region are respected and defended in
practice.

First and foremost, academic freedom (which is incidentally guaranteed in the basic
Law) has been found to have been transgressed and the Inquiry has clearly
demonstrated that this is wholly unacceptable behaviour, which is not tolerated. As
the CE stated when he established the Inquiry in February, “Academic freedom is a
core value of ours that must not be eroded”. This is not just of relevance to academics,
as their right to freely express their views is, in my opinion, a specific extension of the
right to freedom of speech in the community generally. To put it in another way, the
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former would not exist in a society without the latter and vice versa.

The Inquiry could also be used to demonstrate that no individuals, including
Government officials, are above the law and that the rule of law is still operating very
effectively. These messages are, | believe, especially important ones since, in the
absence of universal suffrage, Hong Kong needs to take every opportunity to
highlight to the world that the key elements of an open society—which include
freedom of speech, an unfettered media and an independent judiciary—are alive and
prospering.

Other positive outcomes could materialize if two major issues that emerged during the
Inquiry are addressed. These relate respectively to the role of the UGC and questions
of governance.

Firstly, the Inquiry has highlighted the weak role of the UGC, which was established
to act as an independent voice between the university-level institutions and the
Government. It became clear from the evidence presented that the HKIEd often asked
the UGC to play its role of advising the Government, but instead it often seemed to
just act as a messenger.

Secondly, the Inquiry has uncovered fundamental problems in the nature of the
governance system at the HKIEd. All of its external Council members are appointed
by Government with no internal consultation, and some have clear conflicts of interest.
It emerged that the former EMB’s plan has been to pack the Council with persons
who are already members of the CUHK Council. Thus the power of Government,
which is easily abused, could have allowed a merger to have been achieved through
the back door — if | had not resisted. Until these fundamental problems of governance
are solved, we risk the recent crisis being repeated.

The CE’s response to the Report was one of the most worrying elements of the whole
saga and demonstrates a failure to use the Inquiry positively in the ways | have
suggested. At his media session on 20 June, the CE said first that there was a need to
study the findings relating to academic freedom *“carefully” before commenting
further. He went on to comment: “The Commission stated that the integrity of Hong
Kong’s academic freedom has not been adversely affected” - missing out the
important phrase in paragraph 14.37 of the Report “as it turns out”. He basically
ignored the fact that the Report had concluded that attempts were made to curb
academic freedom. “As it turns out”, this did not happen because I resisted the
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attempts and protected my staff.

The CE carried on to say that: “... Mrs Law was only expressing her anger and
frustration ...” In fact the Report stated in its Findings Chapter that her complaints
“... even if well-intentioned, were improper and constituted an improper interference
with Mr Ip’s and Professor Cheng’s academic freedom.” [Para. 16.1(4)] The CE
further stated that he had “absolutely no doubt on Mrs. Law’s credibility and
trustworthiness as a person” and that he had tried to persuade her not to resign.

Thus he missed the golden opportunity to use the Report to address the very issues for
which the Commission of Inquiry had been established, and he portrayed himself as
more concerned about the impact of the Report on the Civil Service than the issues
themselves.

In the same vein, there were claims by others that the Report will affect the morale,
efficiency and “political ecology” of the civil service. This argument demonstrates a
level of arrogance that seems hardly worthy of a response. If the Inquiry has the effect
of getting civil servants to think twice about behaving in the ways reported in the
Inquiry, then it is for the better.

It is also very easy to overstate the claim | made at the outset — that the Commission
of Inquiry has highlighted the open nature of Hong Kong society and the prevalence
of the rule of law. The fact that it required a legal process could be viewed as a
reflection of the limitations of LegCo and the extent to which the legal system
effectively has taken over the role of monitoring the Government when it is perceived
to abuse or misuse its power.

What the Inquiry illustrates is two-fold. First, if you dare to speak truth to power in
Hong Kong and challenge the establishment this requires recourse to the legal process,
and that means the financial costs of the process make the whole exercise very
one-sided, uneven and prohibitive.

Second, those challenging the establishment or who gave evidence are provided with
no protection, which leaves them open to retaliation. For example, after the Inquiry 1
was instructed by the HKIEd Council to take immediate leave because | was “a
central character in the Commission of Inquiry”. The resulting message sent to the
public is that it will require an individual to be very rich, or very stupid, or very brave
to challenge the establishment.
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These are not conditions conducive to people either challenging the abuse of power or
giving truthful evidence. And this situation is not desirable as, in the absence of a
democratic system, it is vital that the Government endeavours to maintain and keep
open those channels of communication that allow messages to be conveyed to those
who will not listen. The HKIEd Inquiry has served to demonstrate the current limited
and prohibitive nature of those channels.

Overall I would argue that the present situation is one in which the potentially positive
effects of the Inquiry have not yet been realized, and could easily be outweighed by
the negative effects. It is now up to others to ensure that the positive aspects of the
Inquiry are realized.
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